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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss | SUPERIOR COURT
CIVIL ACTION
NO 06-2593 BLS]

BAIN CAPITAL PARTNERS IV. L P, as Trustee
for and on behalf of BCP IV Grantor Trust, & others’'

Notice sent: 04/02/07
D.H.M. ys.
L.W.
R.&G. " MADDOX FOUNDATION, INC.
R.C.M -
S.G.K. . vs.
D.J.S. ‘ ;
R.W. ” . . |
BM. LLP MADDOX FQUNDATION TRUST & others
N.J.S8.JR.
R.M.G.- vs.
F.S.&R.
M.P.G. BROOKSIDE INVESTORS, LLC & others ?
P.G.B.
K.G.X.
o MEMORANDUM AND ORDER ON
J.AW. CROSS-MOTIONS FOR SUMMARY JUDGMENT
W.L.D.&D.LLP ‘
R.M. This matter is before the Court on two cross-motions® for summary judgment: Defendant
C.D.S.
f\_\g 'IE'?EMaddox Foundation’s Cross-Motion for Summary Judgment, Paper #23; and Cross-Motion by
G.D.N. _ _ _
7.g.7. Drookside Investors and DMAR Limited Partnership for Summary Judgment, Paper #24. Both
N.&H.
motions were served on October 24, 2006, and filed with the Cowrt on November 15, 2006
(md)

' Brookside Capital Partners Fund, L.P ; Prospect Hatbor Credit Partners (Offshore),
L P ; and Sankaty Credit Opportunities (Offshore) I, L.P

? Robin G- Costa, as Trustee for and on behalf of the Maddox Foundation fiust;
Tommye Maddox Working, as Trustee for and on behalf of the Maddox E oundatiqn Frust; and
Diversified Trust Company, as Trustee for and on behalf of the Maddox Foundation Trust.

> CE Partnership and DMAR Limited Partnership

* The Court is uncertain as to what these motions are “cross” to, as they d{é not seem in
opposition to each other e



BACKGROUND

The underlying complaint seeks to interplead the Maddox Foundation, Inc {the “'Maddox
Coxporation’ﬁ and the Maddox Foundation Trust (the “Maddox Trust”™) in order to determine
which of these two entities is entitled to receive distributions of monies by the various plaintiffs,
herein called “the Bain entities ”

The Maddox Corporation is a non-profit corporation organized under the laws of
Mississippi, locat:*d in Hernando, Mississippi. It purports to have 1ights to distributions as a
limited paltné; in each of’];giﬁ Capital Partners L.V,‘L._P » Brookside Capital Partners Fund, L P, |
Prospec::i Harbor CIGCi_it Partners (OffSthf_:), LP.‘" ar{d Sahkaty Credit Opportunities (O'ffshor'e),l L
LP‘.‘, the Bain entities ”

The Maddox Trust is a charitable foundatién created pursuant to a trust agreement under
the laws of Tennessee. Instead of the Maddox Corporation, the Maddox Trust purports to be the
entity that has the rights to distributions as a limited partner in each of Bain Capital Partners IV,
L P, Brookside Capital Partners Fund, L P., Prospect Hatbor Credit (Offshore), [.P. and Sankaty
Credit Opportunities (Offshore), I, L P., the same Bain entities. "

The Maddox fmst was created in [ennessee pursuant to a T'rust Agreement exécuted on
October 10, 1968. Dan W. Maddox and his wife, Margaret H. Maddox, both then of Nashville,
Tennessee, donated the corpus of the trust The Maddox Trist was established for a vériety bf
charitable, religious, scientific, literary and educational j:}ulpose.sr.‘

.On January 14, 1998, Dan and Margaret Maddox \;'el?e killed in a boatiri'g accident i

'Loi.lis'i‘a'na.. The Maddoxes had over $100 million in assets at the time of their deaths. Their

estates are still under probate in the Seventh Circuit for Davidson County, Tennessee, Probate



Division (the ;‘Tenncssee Probate Court”) -

Robin G Costa (“Cé'sta’;') is aﬂ trustee of the Mé&idox Trust éhe fesidesﬂ in Hc-;‘ri'enﬂdo“ "
Mississippi. but apparently pr‘ac'ticés'[a\\f in“TE;nnessee

Tommye Maddox Working (“Workiné”); a step-granddaughter of Dan W Maddox and
Margaret H. Maddox, is. or waé, also a tiustee of the Maddox Tiust She r‘esides in Z\'a§hville, .
lennessee.

. Under the I’:*Iaddox wjlls, Costa was named a;; .a go-execqtr‘ix.“o'f“'the two Médngg estgte;

On June 14, 1999, éosta lénd Working, .Ias,,trustees of the Ma&dox I.ruslt,.lexecuted an '
Action on Written C'dﬁsent of .Tn‘lst‘cels--thétlpullported to trahsfef th.e‘.s'itus of the Maddox T‘rust T
for administration and all other purposes from. Tennessee to Mississippi  The Maddox Trust
chéilenges the effectiveness of this transfer |

On September 13, 1999, the Maddox Corporation was incorporated in Mississippi  Costa
and Working wete its only incorporators Then, on J uly 27, 2001, Costa, as “managing trustee”
of the Maddox Trust and as a director of the Maddox Corporation, and Working, as a director of
the Maddox Corporation, executed an Agreement as to Reorganization of the Maddox Trust.
The Agreement pur poried to authotize the Maddox Trust to tiansfer to thé Maddox Corporation
all of its assets. On August 1, 2001, the Maddox Corporation purportedly accepted 1eceipt of all
of the assets transferred to it by the Maddox Trust Incluciled'would be the rights to distributions
from the Bain entities

On August 31, 2004, pursuant to Tenn Code Ann. sec. :29-35—101" et seq., the District - -

Attorney General of the Twentieth Judicial District of Tennessee authorized the filing of guo

warranio litigation in the Probate Division of the Seventh Circuit Court for Davidson County,



Tenn‘.esseem in the name of fﬁe State of Tennessece. ex el Wor‘k‘ling, “against the \'Iz-tlddlox Irust and
'Clo;sta (the “T ennessee L_itigation"’) |

| On Noveriiber 18 ’?004 Iltmatlon was ﬁled in the Chaneel}.f (,OUT; for' Dlng)te C ouniy |
Mississippi (the ‘MlSSlSSlpp] Litigation® ) The Mississippi Litigation was an action b) the State
of Mississippi against the Maddox Corporation, Costa and Working It sought a declaration and
injmct‘ive relief diametrically opposite to the relief sogghf inthe T enneésee Litigation:

| On Augus‘i”g‘@ 2005, in the Teﬁeeseee -Litigatioln the Proba‘te‘Court granted -}”)artia!
summary Judgment in faV(): of'the State of Tenngssee, ﬁndmg that the purported Hansfer of the
situs of the Maddox Izust from Tenneesee to Mrss1s51pp1 was meffectlve because nelther Costa S
ot Workm:g compl[eei with Tenn éodc Ann sec 35-1-122(b} On September 9, 2005, the
Maddox Corporation and Costa filed a Notice of Appeal from the August 30, 2005 summary
judgment ozder

On November 21, 2003, in the Mississippi Litigation, the Mississippi Chancery Court

granted a judgment in favor of the State of Mississippi, finding that the purported transfer of the
situs of the Maddox Trust fiom Tennessee to Mississippi was effective  Also on November 21,
2005, the State of Miséissippi sought and obtained (with the agreement of the Maddox
Corporation and Costa) tempotary injunctive relief which blossomed into a preliminary
injunction on November 29, 2005. This preliminary injunction purported to-bar Working, and “

others, from seeking to place the Maddox Trust into receivership in the courts of Tennessee, or

otherwise from taking any steps in the courts of Tennessee to relocate the Maddox Trust to

Tennessee

Working appealed the Mississippi judgmerit. Thereafter, on August 10, 2006, upon



Working’s n.}ot'ion“f'ot 5 nlu-ntar'y dismilssall. 'Ihé MisSi.%sippi Supreme Court issued a Di'\:m}ssal
Notice Thus, the M'i.ss-issippi L_“itig‘ation apb.eazé 0'v;3&; wi:th”_a final jﬁdg'merﬁ.

On August 8.2006. the Tennessee Colu-lt of Appeals affirmed. in pait. the Tennessee
f Pmbatc .Coinl*["s iudémcni‘ with rcéar"d to the “cAhaﬁge of siius issue’ hereafier tﬁe .:ma[t‘cr ;-was
remanded to the Probate Cou.n ".1'01 such further proceedings as may be necessary  fhus. there
- Is not yet a final judgment out of Tennessee. - ' e

On -Augﬁst_zéh 2000, 01?‘ the motion of the Maddéﬁ( Corporation, tﬁe’Miss’iSsiﬁpi _'Chancery“
Court enterf.éd, ex parie, an ordc_:: enforcing the Mississippi ‘judgm'e?nt,.i}vherein Working, and
others, Wei?: putnpé;tedly resﬁ'ained ﬁlomﬂtakirig cgﬁxj_traifacﬁﬁﬁ in the Tﬁ:ﬁhé';;ee cc;gi'ts | Theh5’§)ﬁ'
"Sepéember I, 2006, the Missiésippi Char;_cely Court énteréd a permanent injtinctioz%

At this time, ”‘this Massachusetts Cowt is faced with competing decisions from thé courts
of Tennessee and Mississippi regarding aspects of the status of the Maddox Trust® In
Mississippi thete is a final judgment; in Tennessee there is n.()t‘

DISCUSSION
Summary judgment is granted where, viewing the evidence in the light most favoiable to

the non-moving party, there are no issues of genuine material fact, and the moving party is

entitled to judgment as a matter of law. Cabot Corporation v AVX Corporation. STC-09857,

Slip Op, pp. 11-12 (Maich 28, 2007); Hakim v Massachusetts Inswrers’ Insoh ency F'und.

> The judgment was reversed insofar as it purported to void all actions of the trustees of
the Maddox Trust following the transfer of the situs of the trust to Mississippi

® This Court recognizes that it may not have captured all of the nuances and
determinations that have occurred thus far in the Mississippi and Tennessee lawsuits [t has been _
presented with a mass of matetial, not all of which is readily understandable, nor does it present a

consistent and seamless web for any 1eader .



424 Mass 275,281 (1997): Kourouvacilis v General Motors Corp 410 Mass 706. 716 (1991):

_C‘asseéso v Commissioner of Cori_ectio_rl; 390 Mass. 419, 422 (i983); Mass R Civ P 36(c)

“[TThe moving paity must establish that there are no genuine issues of material fact, and that the

non-moving party has no reasonable éxpectation of proving an essential efement of its case -

Millet v Mooney. 431 Mass 37. 60 {2000) See also Pedersony Time, Inc . 404 Mass 14,17
(1989)..

}“Ieié the I\/f,ad.d.ox Cﬂorporati(_)_n, Brookside Investors and D'MAR Limitéd Partne:ship are
th'e moving parties and, as :uch bear lthe lagngng od1s. |

The Maddox Tru;t has raised a nuyﬁﬁer of i'sgués c‘-:hall-e_n_ging the':-acﬁons in the ‘.
Mississippi Litigation, inc.:I.ud'ing a charge that the j i;dgmer;t therein is not entitled to ﬁll]nnfaith- and
| credit by this Cowrt  Further, the Maddox Trust assertls.that 1t should be pexfnitted the
opportunity to engage in discovety under Mass R Civ P. Rule 56(f), 'so as to fully develop the
factual record of extrinsic fraud surrounding the Mississippi Litigation and the Mississippt
judgment

The Maddox Corporation counters that the only issue to be tesolved in this matter is
which of the Maddox Trust or the Maddox Corporation has rightful title to 'tﬁe'Bain investments
held in the name of the Maddox Foundation and the right to receive any escrowed and future
distiibutions from those assets. The Maddox Corporatio.n argues that there 1s onh oné final -
judgment, which is unappealable and worthy of full faith and ciedit - the Judgment in the
Mississippi Litigation

It all sounds very simple, but it is not. Coutts in two states, far from Massachusetts, and

the parties themselves, are locked in a bitter and sometimes very personal battle over Very lafge

a



amounts of mohey ' This Massachusétrs lit.igation.‘ 'be'iﬁg as it 'rs”a matter 6f'inter§leader really
secks 16 have the litigating' partjés; resﬁecti\"e claims Igso'lved Ey a Massachusetts triél._jﬁdge and
have ﬂmt determination reviewed by Massa-:chl‘lsetlé appeltate cout s Bul. are thesc
Massachusetts courts the most appz“opriz‘itdfbl‘a" And if s0. are l.he mattcts 1lea‘d"\ for thL nital
detgrmination by this Court? This Court has serious doubts .

Lhere may be factual diSCQ\ﬂCIi/ ta be completed on the issues that raise a challenge to the

Mississippi judgtent Further, the Tennessee courts have not yet reached the end of the line in
the litigation in that State. It seems quite imprudent for this distant Coutt to burst onto the scene
and attempt to resolve the significant issues outstanding. )

Tennessee law should be determined in Tennessee trial courts and reviewed on appeal in

Tennessee appellate courts. Tust as has already been done, at least to some extent. in Mississippi

While clearly not on all fours with this case, the situation in Wright Machine Coip v

Seaman-Andwall Corp , 364 Mass 683 (1974), sheds some light on the complexity faced here

It is the general rule that when two different actions invols ing the same
parties and the same claim are pending at the same time, the final judgment first
rendered is entitled to res judicata effect in the second action, regardless of which
was commenced flrst However, when two consecutive judgments have been
rendered in actions involving the same claim and parties once again, its outcome
is controlled by the later of the prior judgments, regardless of whether that
judgment was based on a mistake of law, including erroneous interpretation of the

first judgment.

Id. at 690-691 -

In the present situation, it is not entirely clear whether the Mississippi Litigation and the
Tennessee Litigation involved the same parties and the same claim  Further, there is a final

judgment in Mississippi, but there is none yet in Tennessee  Much needs sorting out before this



Court should attétnpl 1o mz:kge“ the def'miti‘\'c. ruling
| - ORDER
For the Ilncgfﬁhg reasons, this Court ut this time and on (his record, is unahlc‘ to 1ule that
the movants h;w carried ﬂlleir burden ot showing that there are no material lacts in dispute or
that, even if 5o, they are, elltit_led to judgment asa mattler of law. Consequently‘, Defen'dant :
| Maddox F oundatlon s Cross-Motion for Summaly Judgment Paper #23; and Cross Motlon by
BIOOkSIde [nvestors and DMAR L:mlted Paitnershlp for Summaly Iudgment Paper #24, are

A

each DENIED, without prejudice.

7 IS

~Allan van Gestel G/
Justice of the Superict Court

DATED: March 30, 2007



